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Introduction 

We welcome this opportunity to comment on the proposed 3% LBTT supplement on 
purchases of additional residential properties and have included comments on the draft 
Land and Buildings Transaction Tax (Amendment) (Scotland) Bill, which was published 
on 28 January 2016.  

Replacing main residence 

In terms of the draft Bill we note that the supplement will not apply where the buyer is 
replacing his only or main residence. We understand that a buyer will be treated as 
replacing his only or main residence if: 

(a) during the period of 18 months ending with the effective date of the transaction, the 
buyer has disposed of the ownership of a dwelling, 

(b) the dwelling was the buyer’s only or main residence at any time during the period of 
18 months, and 

(c) on the effective date of the transaction, the buyer intends to occupy the dwelling 
that is or forms part of the main subject-matter of the transaction as the buyer’s only 
or main residence. 

We also note that the draft Bill provides for repayment of the supplement to be claimed, 
broadly, where a former main residence is disposed of within 18 months after the 
effective date of the transaction.  

In our view the test for determining whether a buyer is replacing his only or main 
residence may cause practical difficulties in certain situations. For example, where an 
individual owns a property but is required by his or her employment to reside 
elsewhere (perhaps overseas) due to secondment, it is usual for the individual to live in 
rented accommodation during their period of secondment but not dispose of their 
‘home’.  When the secondment ends, there may be a variety of reasons why they may 
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need to sell their original home and move into a new home but are unable to move 
back into their original home in the interim.  For example, they may have to relocate to 
another area, or the old home may be unsuitable due to changes in the family unit 
and/or the original home may be let on a long lease.   

Where the original home cannot be sold prior to acquiring the new home they will suffer 
the additional 3% rate but will not be able to reclaim it even if the original home is sold 
in the 18 month period.  This is on the basis that the original home does not qualify as 
their main residence as they were not living there at the time.   The position could be 
improved by allowing for periods during which the property is treated as a main 
residence even though it may not be occupied as such – in line with the provisions in 
s.222B TCGA for private residence relief from capital gains tax. 

Main residence test 

We note that the draft Bill does not set out a statutory test for determining an 
individual’s main residence or any facility for electing a dwelling as a main residence. In 
the absence of a statutory test, in order to give certainty to taxpayers, we believe that it 
will be important that Revenue Scotland give clear guidance on how this test will be 
applied, for example, confirming that Revenue Scotland will interpret this test in 
accordance with capital gains tax case law or setting out the relevant factors that 
should be considered.  

Refund mechanism 

We believe that the refund mechanism may cause undue hardship and penalise a 
section of the market that the Scottish Government wishes to protect. There may often 
be legitimate reasons for a delay between purchasing a new residence and selling a 
former residence. For example, as set out in the explanatory notes to the draft Bill, this 
situation can arise where the relevant buyer’s former residence is in England and the 
“chain” has broken down through no fault of the taxpayer. Although we understand that 
bridging finance is available to fill the gap in these situations, we understand that banks 
are often unwilling to lend money for the payment of tax and this will necessarily lead to 
serious cash flow implications for the buyer.    

An alternative proposal would be that appropriate boxes are added to the LBTT return 
asking whether the buyer intends to sell their previous main residence in the next 18 
months, and providing for an undertaking to notify Revenue Scotland when the first 
main residence is sold.  If they intend to sell, and provide the relevant undertaking, 
then LBTT would be paid in the normal way and the additional LBTT would not be 
payable at that time.   

In the event the first property is not sold within the prescribed time period (or, as the 
case may be, the intention of the individual changes within the prescribed time period) 
the buyer is required, at that time, to pay the additional LBTT. Interest and penalties 
could be levied if payment is not then made.  
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Meeting the notification deadline could be the responsibility of the taxpayer but we 
would prefer to see some form of monitoring to keep track of the situation and, say, a 
system which sends regular reminders (as appropriate).  If necessary a tax demand 
could be sent to the buyer for the additional LBTT when the time limit has expired in the 
event that the buyer has not notified Revenue Scotland that they have sold their 
original main residence in the required period. Again, interest and penalties could be 
levied if payment is not then made.  

A possible alternative, if the previous main residence is not sold within the relevant 18 
month time period, would be for the tax to become payable at the end of that period, 
but have interest running from the date of the original transaction. Penalties could be 
levied if the tax is not paid on time.  

Joint purchases 

The draft Bill provides that, in the case of joint purchases, the supplement will apply if 
the relevant conditions are satisfied in relation to one of the buyers. We consider that a 
fairer way to deal with joint purchases would be to apply the additional 3% only to that 
part of the property which is to be held by the person(s) who already owns any 
residential property (and who are not replacing their main residence).  For example; if 
Person A and Person B (who are not married or in a civil partnership) acquire property 
jointly, say in the proportion 60:40 but Person A already owns a property, the additional 
3% should only apply to 60% of the purchase. 

De minimis 

We would also suggest that a de minimis test of the percentage interest in another 
property be applied to determine whether that property would count as an additional 
residential property.  This would allow, for example, for situations whereby a number of 
beneficiaries inherited property where one, or more, of the beneficiaries only holds a 
small interest but cannot force the other beneficiaries to sell.  Otherwise, they would be 
unfairly disadvantaged (by being unable to acquire a main residence themselves 
without paying the additional 3% rate).   

Inherited property 

We consider there should be a time period during which inherited property would not 
count for the purposes of determining an individual’s residential property interests.  For 
example, a period of 24 months could be allowed during which time the property could 
be sold (the 24 month period allowing for time to settle estates).  We understand that 
there are quite often differences of opinion between beneficiaries over how to proceed 
with inherited property which is to be jointly held, and it can take time for the 
beneficiaries, or a court, to agree whether the property(ies) should be sold.  If the 
property is retained after the, say, 24-month period, it is likely that it would be exploited 
commercially for rent, so it would be reasonable to deem it an additional residential 
property (subject to the de minimus interest test mentioned above).   



4 

 

Purchases by non-natural persons 

In terms of the draft Bill the 3% supplement will apply to any acquisition of the 
ownership of a dwelling if the relevant buyer is not an individual. We recognise that it is 
important to ensure that the supplement cannot be avoided by individuals simply 
arranging for properties to be acquired in a corporate wrapper. However, to put non-
natural persons (NNPs) on the same footing as individuals, we consider that this could 
be achieved by providing that the additional rate should only apply to first purchases by 
NNPs of residential property where they are connected to an individual or another NNP 
that holds at least one residential property. The connected person test in s58 LBTT(S)A 
2013 could be used.  

Purchase of six or more dwellings 

The draft Bill provides that where the transaction is a ‘non-residential property 
transaction’, the 3% supplement will apply to so much of the chargeable consideration 
for the transaction as is attributable, on a just and reasonable apportionment, to the 
acquisition of ownership of dwellings comprised in the transaction. It would seem that, 
in a case where a six or more dwellings are purchased in a single transaction, which 
would be deemed under current rules to be a non-residential property transaction, the 
3% supplement may apply to that purchase. We would welcome clarity on whether it is 
intended that the 3% supplement would apply in this scenario as this is a significant 
change to the treatment of such transactions. As a related point, we would welcome 
clarity regarding the way in which the additional 3% rate will interact with multiple 
dwellings relief (MDR).  

We note that this would be a different approach to that outlined by the UK Government 
in their Consultation Document on the corresponding stamp duty land tax (SDLT) 
measures, which would be to allow the purchaser to choose whether MDR, with the 
higher rates, will apply, or apply the non-residential property rates to the entire 
consideration. As discussed in more detail below, we believe that the Scottish 
Government should consider an exemption from the supplement for bulk purchases.     

Exemptions  

We note that no specific exemptions have been included in the draft Bill. We believe 
that consideration should be given to introducing an exemption for large scale investors 
and/or bulk purchases similar to that being considered by the UK Government in 
respect of the additional 3% SDLT rate. As noted in the HM Treasury Consultation 
Document, significant investments can help to facilitate development and positively 
contribute to an overall increase in housing supply.  

One option being considered by the UK Government is an exemption for bulk 
purchases of at least 15 residential properties. In our view, the test should not be 
based solely on the number of properties purchased in a single transaction but on the 
aggregate number of properties they hold at the end of the transaction.  In effect, a 
person who owns one property but then purchases 15 should be treated the same as a 
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person who owns 15 but then purchases one more – at the end of the day of the 
transaction they both own 16 properties. 

An alternative test might be to provide an exemption where: 

 either the persons own a portfolio containing a minimum number of properties (e.g. 
15); or 

 they purchase a minimum number of properties in one transaction (perhaps 6 or 
more, in common with the current test for a non-residential purchase). 

One concern with the UK Government’s proposal is that it discriminates against 
smaller, but equally genuine, property developers, who will not be purchasing for buy-
to-let, but purely to develop and sell on.  By setting the bar at such a high level they 
may simply be forced out of the market.   As the sort of deals/projects in which they 
might be involved may be considered too small for the larger investors this might 
create a gap in the market (which might in fact harm the Scottish Government’s wider 
housing objectives).  To address this, perhaps there could be a relief for all property 
developers, who acquire to develop and sell on the property, as long as they are 
legitimately developing. 

We recognise that it is not desirable to create a loophole for persons who are not 
genuine developers to exploit and accept that there may be difficulties in policing this 
sort of exemption.  As a possible solution, we suggest a time limit might be appropriate, 
so that if a developer does not develop the property and sell it within a certain time 
frame, or their intentions change within that time period, the LBTT supplement 
becomes payable at that point. This is similar to the approach taken in relation to sub-
sale development relief under LBTT.  

Alternatively the relief could apply only where the proceeds from the sale of the 
property would be treated as trading income. 

Furnished holiday lets 

We believe, based on the UK Governments’ prior approach to furnished holiday lets 
(FHLs), that the UK Government treats these differently from standard buy-to-let 
properties and values their contribution to the economy. We believe that a similar case 
can be made for FHLs in Scotland. We also believe that purchasers of FHLs are not 
the primary target of the proposed legislation.  Given that there are very strict rules in 
order for a property to qualify as a FHL, it does not seem to us that exempting 
purchases of FHLs would create a loophole or be an area which would easily be open 
to avoidance.  As such we consider that FHLs should be carved out of the additional 
3% supplement. 
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If you wish to discuss any of our comments, please contact either Ken Wright or 
Gordon Foster.  

Ken Wright 
Executive Director  
 
Gordon Foster  
Manager  
 


